TOWN and COUNTRY PLANNING: ENFORCEMENT
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Planning procedures and English law have been challengbé El3rmer/entreprene r,
R.A. Fidler at Honeycrock Farm, Salfords in Surrey. ®Mdler's Appeal to retain a
dwelling built and occupied clandestinely, has just beenigism by the High Cout
He intends to invoke the ‘Human Rights Act’ in the Eusop€ourt.

Mr Fidler has engaged in a series of planning disputes Réigate and Banste 1d
Borough Council for almost a decade over his land and bgt#dadjacent to Ax s
Lane, five kilometres north-east of Gatwick Airport.

Earlier decisions and essential elements of thear@ssummarised in the Planning
Inspector's report following an enquiry on 23-25 January, 412 &ebruary and 3
March 2008 and can be found by Googling “APP/L 3625/c/07/2036100”

A bizarre aspect concerns the new dwelling which Mildfi constructed witho it
consent, concealed within a gigantic shield of stralgsband under tarpaulins & 1d
plastic sheeting during construction. He admitted thatauetb carry out constructi n
clandestinely until a period of four years had elapsedvidlig substantial completic n
and occupation as he was aware that the council wouldhanat granted plannii g
permission for a new dwelling. Mr Fidler argued that theslimg is lawful an
immune from enforcement action because of the ‘foar-yale’. The council refute 1
his claim that it had been substantially complete fmars before their enforcem nt
notice was served.

Essentially, Mr Fidler's argument relies on the Towd €ountry Planning Act 1990 1s
amended by the Planning and Compensation Act“%2drt 1, S 4 (Time Limits ¢ 1
Enforcement Action) which states under Clause 171B (Timés):

(1) Where there has been a breach of planning control consisting in the carrying
out without planning permission of building, engineering, mining or other
operations in, on, over or under land, no enforcement action may be taken
after the end of the period of four years beginning with the date on which the
operations were substantially completed.

(2) Where there has been a breach of planning control consisting in the change
of use in any building to use as a single dwelling house, no enforcement
action may be taken after the end of the period of four years beginning with
the date of the breach.

(3) In the case of any other breach of planning control, no enforcement action
may be taken after the end of the period of ten years beginning with the date
of the breach.
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(4) The preceding sub-sections do not prevent -

(@) The service of a breach of condition notice in respect of any breach of
planning control if an enforcement notice in respect of the breach is in
effect;
or

(b)  taking further enforcement action in respect of any breach of planning
control if, during the period of four years ending with that action being
taken, the Local Planning Authority have taken or purported to take
enforcement action in respect of that breach.

Clarification introduced under Section 171iB commonly known referred to the 'Fc ir-
year' and 'Ten-year Rule' and has assisted in resalispgtes where development ias
not been authorised or where conditions attached tamniplg consent have be 2n
breached or not complied with. The rules assist tariasure on matters which mi¢ ht
otherwise remain contentious and costly to resolvEhe rationale being that if
unapproved development has taken place openly, without beamgh do the notice ' f
the local planning authority, its impact is unlikely te bignificant or worthy «f
enforcement.

The decision of Mr Fidler's 2008 Planning Appesadfers tofive key developmen
stages which had been identified by the Council, based orfriller's evidence:

The footings and over-site had been constructed by September 2000.

In mid-September the straw bales were stacked around three sides of a
square to facilitate the construction of a dwelling within the shelter provided.

3. Work on the house proceeded until October 2001 when the Fidler family
moved in.
4. Towards the end of May or beginning of June, 2002 the gable over the large

back window was bricked up and finished with coping stones. This according
to Mr Fidler is when the house was complete.

5. The straw walls were removed in July 2006, revealing the dwelling as built.

The Council submitted that it was not until the straleb had been removed that :he
house could be regarded as finished or substantially ceedpstintended. It argu xd
that it had never been the intention of Mr Fidlefite in a dwelling encased by we Is
of straw with sheeting over the top. Furthermore/sthine might have been willing ‘0
do so until such time as he believed the dwelling hadnbedawful, a straw-encas :d
structure was not how Mr Fidler would have conceivedpttogect in its final finishe
form.

In support of his argument, Mr Fidler reasoned that ttevsbales were placed ab ut
3m from the walls of the house thus enabling the haudm topened and ventilat d,
allowing natural light to penetrate through the sheetm@ imanner similar to tl e
canvas of a tent. Openings in the straw bales alabled coming and going and he
ingress of further light. In this way, he explained, @&dhbeen possible to enjo a
satisfactory living environment encapsulated by thavstsales and this state of affi irs
could have continued if necessary beyond July 2006.

When questioned by the council's advocate on whetherast his intention to li\ 2

behind a wall of straw bales with no outlook othemtb@vards a wall of straw and w h
very limited amounts of natural light, Mr Fidler saiddmild have gone on living tt at
way if need be.

The Inspector regarded Mr Fidler's answer as disingenuonsjuding that, whil
people may chose to live in caves or enclosures wita br no light or outlook, th
could not be regarded as Mr Fidler's ultimate intentida.also reasoned that Mr Fic er
had built a traditional house with a large number of wirsloHad he intended to Ic )k
out on straw bales 3 metres away then it begged the quegtly one would go to tl e
trouble of inserting windows at all. The presence ofdeivs, he argued, demonstre ted
Mr Fidler's intentions for outlook, not least from tiadl picture window in the northe n
elevation at both floor levels which lights the cahthall/gallery area.

oy
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“Clandestine Mr Fidler had also suggested that the straw walls miglpubdack in bad weather dr
purposes” that the straw was simply part of his accepted hay &madv<ealing business. T e
Inspector dismissed such arguments, concluding that th@wagese of arranging t e
bales as walls was to conceal the dwelling during theegsoof construction and the it
was never Mr Fidler's intention to build a house whigbuld remain permanen y
encased by walls of straw and covered in sheeting;itthad always been his intent in
to remove the straw walls thus revealing his edifiveeche thought that sufficient tii
had passed for the lawfulness of the construction teebared. It was not a norr al
living environment to have limited natural light, nolook and poor ventilation, n r
such an environment intended as a final outcome. Réathas a situation that wot d
only be tolerated by Mr Fidler and his family for ttime until the four years h. d
passed.

@

HELD: Mr Fidler's appeal to the High Colithas been rejected and the Inspector's fir ling
“Removal of coverings | upheld. In his summing-up as reported on the BBC News ChgBrfgtbruary 201C ,

an essential building | Deputy High Court Judge, Sir Thayne Forbes saidn..ty view, the Inspecto 's
operation” findings of fact make it abundantly clear that the erection/removal citthes bale
was an integral - indeed an essential - fundamentally related part of theirg il
operations that were intended to deceive the local Planning Authority and evady
deception lawful status for a dwelling built in breach of planning conttol

Human Rights Act Mr Fidler now plans to take his fight to the European €ofiHuman Rights declarii g
1998 that..."This house will never be knocked down. This is a beautiful house thHzgér s
lovingly created. | will do whatever it takes to keep it. He may well argue that Ite n
2 of Article 8 (Schedule $applies - that

..."There shall be no interference by a public authority with the exedfishis right
except such as in accordance with the law and is necessary in a demsocégity in
the interests of national security, public safety or the economiebeielg of the
country for the prevention of disorder or crime, for the protection althgor morals,
or for the rights and freedom of others ..."

The matter may continue.
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